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ABSTRACT 



Until recently, the name commonly given to the 
relationship between the college and its students was in loco 
parentis, a concept that today is completely outdated- Due process of 
law has replaced it and many feel that its advantages are great- 
There are many disadvantages, however. (1) The literal adoption of 
legal processes from "the outside world" may aggravate, rather than 
eat:e, the spirit of alienation and distemper on campus. (2) There is 
grave doubt that reliance on the courts and the police will prove 
effective in the long run — students are very inventive. (3) A literal 
translation of due process to academia may well mean an 
extraordinarily expensive and lengthy series of trials and appeals, 
with resulting overextension and exhaustion of resources. (4) The 
introduction of outside law enforcement could mean an abandonment of 



the campus* own code of conduct. The law is of limited use in 
interpersonal relationships, and, assuming that teaching and learning 
are still involved in such relationsnips, legal solutions to campus 
problems should be sought only when the life of the community is in 
great danger- (A?) 
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The phrase "nor shall any State deprive any person of life, liberty, or 
property, without due process of law" appears in the Fourteenth Amendment to the 
Constitution of the United States, in a paragraph heavily freighted with potent 
statements of the rights of American citizens. Some parts of the Fourteenth 
Amendment — and the due process clause is one of these — have in the time since the 
passage of the amendment become very nearly sacred prescriptions for the cure of 
social ills, or, in other settings, slogans to be employed in bitter political 
conflicts. Considered dispassionately, "due process of law" is a phrase that rings 
reassuringly true; it connotes an impartial, judicially enforced democracy, and a 
spirit of inexorable and uncorrupted justice. Due process of lew, or something very 
much like it, has ancient origins in the repertory cf human rights; and as a human 
right, we tend to recommend due process without reservation, and to expect it to act 
as a beneficial and invariably desirable influence in every new situation in which 
it may be applicable. 



I have the heretical, and perhaps seditious impression, however, that for all 
its evident value due process of law (and all that goes with it) may in the setting 
of educational institutions prove to be a crude and inept instrument for solving 
community problems, an influence as often malignant as benign. 



■a 



The part of the law which regulates social procedures — particularly how we go 
about settling disputes amongst individuals and groups — undoubtedly becomes 
increasingly important as the population becomes more numerous and congested, and 
human activity at the time becomes more varied and intricate. Our reliance 
upon the rigidity and impartiality of the law increases as the communities and 
organizations we belong to become too large and complex to be ruled by informal 
persuasion and the unstated sanctions which arise from closely interwoven loyalties, 
camaraderie, and group mores. Each of us can remember a not-too-distant time when 
American colleges and universities were sufficiently small,, and the prevailing code 
of behavior was sufficiently clear and powerful, that virtually every disciplinary 
problem and dispute could be resolved in secrecy and awful silence behind a closed 
dcor in the dean's office. 

The name commonly given to the relationship between the college and its 
students in that time was in loco parentis — a name suggesting among other things a 
situation in which each individual has an identity known to those about him, and in 
which personal needs and idiosyncrasies are taken into account. In loco parentis 
may have been a workable policy at Harvard in 1850, at Michigan in 1910, and at 
Washingcon State College just before the Second World War. But it is absurd to 
characterize the officers and faculty of an institution such as present-day 
Minnesota as parental, or to view the tens of thousands of students as just an 
extraordinarily large family of children. Institutional size alone would have 

♦Paper presented to Discussion Group 29 at the 25th National Conference on Higher 
Education, sponsored by the American Association for Higher Education, Chicago, 
Tuesday, March 3, 1970. Permission to quote restricted . 



